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ADOPTION AMENDMENT BILL (NO. 2) 2002 
Consideration in Detail 

Resumed from 13 November. 

Clause 7:  Section 9 amended and a transitional provision -  
Debate was interrupted after the clause had been partly considered. 

Mr R.F. JOHNSON:  We spoke briefly about this clause yesterday.  This clause is mainly about the ability of 
private adoption agencies to seek an application for a licence and be granted a licence.  I am concerned that there 
appears to be some delay in sending out and dealing with an application by Adoptions International of Western 
Australia.  This organisation has a tremendous amount of expertise in international adoptions.  I am sure it also 
has a lot of expertise in state and national adoptions, but its main area of expertise is international adoptions.  I 
am concerned that the minister may not wish to grant that organisation a licence.  That would be a disadvantage 
to people in Western Australia who are seeking to adopt children from overseas.  I would hate some barrier to be 
put in place to prevent that organisation from being granted a licence and operating as a proper and official 
international adoption agency.   

Ms S.M. McHALE:  I thank the member for raising his concern.  I acknowledged yesterday that to wait 15 
months for an application form is not acceptable.  A lot of history surrounds this matter.  I understand that one of 
my predecessors - in fact, one of the member’s colleagues, Hon Rhonda Parker, when she was the Minister for 
Family and Children’s Services - rejected a previous application.  It is important to recognise that this issue has 
been under discussion for a number of years.  Yesterday I said that we had two options.  One option is to leave 
the clause as it is.  The other option is for the Government to say that we do not believe in private adoption 
agencies; therefore, we will take this provision out of the Act altogether.  I have elected not to do that.  
Therefore, that makes a statement that there is always the possibility in the future for an adoption agency of this 
nature.  Once we leave the provision in the Act, as we have elected to do, it is important to ensure that the 
process for choosing an adoption agency is open and accountable and not driven by one agency that wants to 
become a private adoption agency.  Other organisations may also have the expertise and interest in setting up an 
adoption agency, hence the construction of this amendment, which will leave in the Act the provision for a 
private adoption agency.  The clause then goes on to specify how we will manage that at some time in the future.  
It is important to understand where we are coming from.  It is also important to understand that the amendment 
contains a transitional provision that provides that if an application is currently in process, that application will 
be dealt with under the current Act.   

It is incumbent upon the department to expedite the development of the application form and ensure that 
Adoptions International is not disadvantaged by the new provisions in this Bill.  I give the member the following 
assurances: first, there is, and will continue to be, provision in the Act for a private adoption agency if the 
environment so demands.  Secondly, if that is the case, then that will be managed by a process of expression of 
interest so that it is open to several organisations that may be interested in running a private adoption agency.  
Thirdly, Adoptions International will not be disadvantaged by this amendment, because the amendment contains 
a transitional provision.  It will be incumbent on the department to develop an application form.  This 
amendment will secure the right of Adoptions International to have its application considered. 

Mr R.F. JOHNSON:  I accept that the minister is leaving open the possibility for that to happen at some stage.  
However, to ask this agency to live in expectation when in reality the minister is not willing to do anything about 
this situation is almost as bad as the minister’s saying that she will not allow international adoption agencies to 
operate.  So far as I am aware, Adoptions International is the only agency in Western Australia that deals with 
international adoptions; if there are any others, I would be interested to know.  If that is the only such agency, I 
suggest it should be given the opportunity to continue to carry out its valuable work.  I have been made aware 
that a lot of countries that are happy for international adoptees to come to Western Australia have stated that they 
would rather deal with a private and independent international adoption agency than a government agency, 
because they feel that government departments take too long to process applications; and I must say, with all due 
respect to our bureaucrats, that that is what tends to happen in a bureaucracy.  Surely we have a duty to try to 
assist children in other countries who are desperately seeking the love and care of a normal family environment.  
If Adoptions International can facilitate this, then surely it should be allowed to do so.  If other agencies come 
along at some stage, fine, we can look at them and analyse the work that they do.  This agency has a lot of 
expertise.  I am concerned that it may have a black mark against it in the minister’s book because of the very 
strong feelings of its members and the statements they have made on this Bill.  These people have an absolute 
passion about this Bill, because they are very committed adopting parents and adoptees.  I commend them for 
their passion, because only a minority of people in our society are prepared to offer their homes and families to 
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children who are desperately in need of a home and family.  In respect of people like this, we should not, in any 
way, deter them from carrying out the very valuable work that they do.  We should encourage them.  I would 
like the minister to comment on those two areas.  The first is whether there is a black mark against Adoptions 
International because of its opposition to some of the clauses in the Bill.  Its members have been vocal, but that 
is democracy.  It is their right.  My other concern is that some countries have stated that they would prefer to 
deal through a private international adoption agency rather than a government agency because it is easier to 
expedite matters.  Children who desperately need to find a loving home will find one that much quicker. 

Ms S.M. McHALE:  Is the department taking too long and is it anti-adoption?  I have heard this before.  I do not 
believe the department is anti-adoption, but it can certainly lift its game.  I have said that to the department 
before, so I am not saying anything new.  It is a perception that the department has to confront and deal with.  In 
the past financial year we have increased the number of overseas adoptions from 20 to 29.  Under this 
Government we have increased overseas adoptions by one-third.  That is partly due to the publicity about 
adoption, the criticisms made by Adoptions International, and, I hope, an indication of the response of the 
department to that criticism.  The department has looked at how it can improve.  I understand that the time for 
assessment has been reduced. 

Mr R.F. Johnson:  By how much?  It is important to have it on the record. 

Ms S.M. McHALE:  I am informed that it has been reduced from 18 months to 12 months for all applications.  
Part of the frustration families feel about the time delay is beyond the control of the department and the 
Government.  It takes about 12 months to approve a family.  The file is then forwarded to the originating 
country.  It is processed in the originating country for about 12 months.  It is not something that we can regulate 
or control; it is entirely out of our control.  I can understand the frustration of families.  Processing time in this 
country, when added to that in the originating country, adds up to two years.  That is not the doing of the 
Government or the department.  It is due to processes involved in overseas countries. 

Mr R.F. Johnson:  The minister is saying that it takes two years overall because overseas countries take 12 
months and we take 12 months.  Surely work could be done simultaneously and the time could be condensed 
into one year. 

Ms S.M. McHALE:  No.  We are not going to send a file to an overseas country if a person has not been assessed 
for adoption.  I cannot agree with that. 

Mr R.F. Johnson:  Twelve months is a long time in which to assess someone. 

Ms S.M. McHALE:  Let us not forget that we are dealing with the rest of a child’s life.  I should make a few 
statements of principle about this.  This Government believes that adoption ought to be regulated; it does not 
believe that it should be completely deregulated.  There should be regulations and intense scrutiny.  I think the 
member’s party, when in government, held the same view.  By necessity, we must give time for people to reflect, 
take advice and obtain information to determine whether they want to go through with an adoption.  People often 
do not know that until they talk to others, including organisations such as Adoptions International.  Those 
organisations do play a role in the adoption process.  I commend them for that.  The process is, by necessity, 
quite lengthy.  The department continually needs to review its processes and see how it can improve the time 
taken without compromising the quality of assessments and the process.  At the end of the day, a decision is 
made to place a child in a family for the rest of his or her life.  The member asked me whether there was a black 
mark against Adoptions International.  If there is, I am not aware of it.  I know that Adoptions International has 
concerns about clauses in the Bill and opposes some of them.  That is its right.  I know the member is 
representing its views.  I also know that Adoption Jigsaw WA opposes some of the clauses because it thinks they 
go too far. 

Dr E. CONSTABLE:  I would like to hear the minister complete her comments about Adoptions International.  
In the meantime, I would like to ask a few questions. 

Private organisations having licences to run adoption agencies is a very interesting issue.  I agree with the 
minister when she said that adoption processes need to be regulated.  It is a very important issue and something 
that the State should monitor very carefully.  I know there is no intention to do it immediately, but the Bill 
contains provisions to advertise for people to apply for licences.  Let us say, for example, that a dozen 
organisations apply and two are selected and given licences.  I am not sure how it will work.  Does the minister 
see those organisations being subject to this legislation?  Would the organisations being assessed come before 
the committee?  How will it work in practice if licences are to be issued?  The legislation states that licences will 
be monitored and that the director general will review organisations.  Will the organisations operate outside the 
legislation and make up their own rules?  There could be all sorts of interesting and different things happening 
outside the department to the point where the department did not receive any applications because people were 
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going directly to private organisations.  We need an idea from the minister about how she thinks it will work if it 
is implemented. 

Ms S.M. McHALE:  I will finish my remarks about the black mark against Adoptions International.  There is no 
black mark.  As I said before, ARMS has a view, Adoption Jigsaw WA has a view and Adoptions International 
has a view.  The views are not all the same.  That is because people have different experiences.  We discussed 
that yesterday.  I respect Adoptions International and the other organisations, but it does not necessarily mean 
that I agree with their views. 

The member for Churchlands asked how the private adoption agency will work.  I asked my staff that yesterday.  
A number of models could, in theory, work.  We are talking theoretically because there has never been a private 
adoption agency in Western Australia.  The previous Government grappled with this as well.  In theory, there 
could be several models.  One extreme could be that a private adoption agency did everything independently of 
the department and acted as a separate agency.  My adviser can correct me if I am wrong, but the framework for 
a private adoption agency would be set out in the regulations.  The regulations allow the department to say that a 
private adoption agency can do A to Z.  The Department for Community Development would determine which 
element of the adoption process it was prepared to allow a private agency to undertake.  By virtue of the 
amendments, a private agency would not have its own applications committee, because, as I said yesterday, the 
review recommended that for the sake of consistency of assessment, only one applications committee should be 
established.  In effect, the minister of the day would determine the functions of a private adoption agency.  
Regulations will govern the functions of the adoption agency.  The Act provides that information is to be given 
by the director general to interested parties.  Obviously if there is no alternative, a private adoption agency must 
refer its clients to the department to receive that information.  Alternatively, I, as the minister, or a future 
minister could have regulations drafted so that the applications committee could provide the information that was 
required to be provided by the director general.  

The range of models allows for a completely separate process or a process that is complementary to the 
department’s functions.  The information is slightly vague because the specific functions of a private adoption 
agency have not been considered.  That may not have answered the member’s question sufficiently, but that is all 
the information I can provide. 

Point of Order 

Dr E. CONSTABLE:  It is very difficult for me to hear from where I am sitting because of the discussion going 
on among people around me.  In fact, I cannot hear what the minister is saying.  I may ask a question now that 
forces her to repeat some of the information she has just provided. 

The DEPUTY SPEAKER:  There is no point of order.  However, I take the point that the member for 
Churchlands is having trouble hearing the minister, and I ask members, especially members on my right on the 
second back row, to be cognisant of that fact and limit their discussion.   

Member for Peel, we are having difficulty hearing the debate.  I want the two members on my right to be 
cognisant of that fact. 

Debate Resumed 

Dr E. CONSTABLE:  It is difficult for the minister to answer specific questions because not a lot of thought has 
gone into how private adoption agencies might operate.  Does that mean that the Government has no intention of 
going down that path?  Regulations will need to be written for a number of aspects of this legislation.  Does the 
minister intend to have regulations written that pertain to private adoption agencies so that they are in place 
should the minister advertise that it will be open for people to apply for licences?  Will the regulations be in 
place following the passage of this legislation?  The minister referred to the applications committee.  I 
understand it might work something like this: the prospective adoptive parents will apply to that committee, 
which will be within the department, and somehow be given the stamp of approval as prospective adoptive 
parents, then they might go to a private agency to organise the adoption.  

Although the minister asked her adviser whether a private adoption agency had ever operated in Western 
Australia, based on the history of Western Australia, my guess is that the churches were involved in adoptions, 
even in the distant past.  Adoption processes have not always been undertaken by a government organisation.  

Ms S.M. McHALE:  The member for Churchlands is correct; until 1985 church organisations were involved in 
adoptions, but that has not been the case since the 1994 Act. 

Dr E. Constable:  It is only 20 years ago; it is recent history. 
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Ms S.M. McHALE:  I apologise for saying that adoptions had not previously been handled by a private agency, 
but the advice I was given was that they had not been.  They were handled independently of the department, but 
that ceased in 1985  

It might help the theoretical debate if we examine the current regulations that apply to a private adoption agency 
set out in the 1995 regulations.  I concur with the member for Churchlands; it is difficult to hear.  I will speak 
more clearly. 

Dr E. Constable:  I do not think it is your fault.  It is a problem all around the Chamber. 

Ms S.M. McHALE:  The regulations describe the functions of a private agency.  They include appointing an 
adoption applications committee for the agency, providing certain information and assistance to prospective birth 
parents, accepting delivery of a form of consent to adoption, notifying a man who may be the prospective 
adoptee’s father, accepting service of revocation of consent form, appointing persons to prepare assessment 
reports, preparing reports for court use, appointing representatives for children and so on.  It is a quite good 
theoretical framework and probably reflects the steps in the adoption process that the department undertakes.  An 
applications committee does not exist in South Australia, where a private adoption agency operates. 

Dr E. Constable:  That is the scenario I painted. 

Ms S.M. McHALE:  Yes.  We are proposing in our overall framework that a private agency will not have an 
applications committee, but it is feasible that it could undertake any of the current functions listed in the 
regulations.  

Dr E. Constable:  Will new regulations be written immediately following the passage of the legislation? 

Ms S.M. McHALE:  The regulations attached to the applications committee will be amended, because that is the 
first function.  Clearly it is incumbent on me to remove that from the regulations.  

Dr Constable:  If, three months after this legislation has been implemented the minister decides that she will 
make this option available, will all the regulations be in place at that point? 

Ms S.M. McHALE:  Yes. 

Dr E. Constable:  Will the system be ready to operate at any time once the minister has made that decision? 

[Quorum formed.] 

Ms S.M. McHALE:  The other regulation that will be amended relates to the membership of the adoptions 
application committee.  This is not specifically in relation to a private adoption agency but, in amending the 
regulations, we are giving effect to recommendation 17 of the legislation review, which recommended that the 
regulations be amended to state that membership of the adoption applications committee should consist of no 
more than eight people, which is the case at the moment, and that three should be independent of the department.  
I said yesterday that the applications committee is too departmentally oriented. 

Dr E. Constable:  Can the minister define what is meant by “independent of the department”?  I ask this in the 
knowledge that organisations involved in some aspects of adoption, such as the Adoption Research and 
Counselling Service, have contracts with the department.  Would they be considered independent of the 
department?  

Ms S.M. McHALE:  They are independent of the department.  

Dr E. Constable:  Yet they are doing work for the department.  It is quite a grey area.  

Ms S.M. McHALE:  Is the member for Churchlands referring to the information sessions provided by ARCS?  

Dr E. Constable:  Correct me if I am wrong, but I understand that ARCS does all the pre-relinquishing 
counselling on behalf of the department.  

Ms S.M. McHALE:  It does the majority of the pre-relinquishing counselling.  

Dr E. Constable:  Does ARCS have a contract with the department to do that, or to do other things?  I am just 
using this organisation as an example.  There may well be other organisations that have contracts.  

Ms S.M. McHALE:  ARCS also provides information sessions, and I think Adoptions International of Western 
Australia does the same, but that is a different thing.  

Dr E. Constable:  They may well; I am just using that as an example.  

Ms S.M. McHALE:  ARCS has a contract to provide counselling.  

Dr E. Constable:  I am just trying to get a definition of “independent of the department”.  
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Ms S.M. McHALE:  Typically, it means people who are not employed by the department as staff members.  

Dr E. Constable:  That is a pretty narrow definition.  

Ms S.M. McHALE:  It is actually a very broad definition.  It includes ARCS, Adoption Jigsaw WA, the 
Association Representing Mothers Separated From Their Children by Adoption, Adoptions International of 
Western Australia, and independent psychologists.  It is quite a broad definition.   

I return now to the time frame, so that I can tell members how the 12 months is broken up.  An inquiry is made - 
couples come and say they are interested in adoption.  They go through information sessions.  Apparently that 
takes up to six months.  The assessment takes about three months; the report takes about two months; the 
approval is made; and then, within about a month of approval being made, the application is sent overseas.  I am 
talking here about overseas adoption.  That is roughly how the 12 months is broken up.  

The DEPUTY SPEAKER:  Members, I note that the microphone of the member for Churchlands might need 
some minor adjustment, if we are able to assist with that.  In the meantime, if that is not possible, can other 
members be cognisant of the fact that we are having difficulty hearing?  I ask members to leave the Chamber if 
they wish to have a discussion, or to do so behind the Chair.  

Mr R.F. JOHNSON:  Can the minister tell me, by way of interjection, which of the organisations she just 
mentioned - ARCS, ARMS, Adoptions International, Jigsaw and others - receive government grants?   

Ms S.M. McHale:  Adoption Jigsaw and ARCS receive government grants.   

Mr R.F. JOHNSON:  So they are the only two that receive some sort of government grant?  

Ms S.M. McHale:  They receive grants because they have a service agreement with the department for the 
delivery of services.  ARCS provides the counselling, and Jigsaw does post-adoption support.  

Mr R.F. JOHNSON:  I thought I heard the minister say earlier that Adoptions International was contracted to do 
counselling.  

Ms S.M. McHale:  No, I did not say that.  

Mr R.F. JOHNSON:  I misunderstood, and that is why I wanted to clarify that.  Has Adoptions International 
applied to the department for a grant to help in its work with international adoptions?  I am informed that it has 
done so.  

Ms S.M. McHale:  I am informed that it has applied for money, but typically the department does not give 
grants.  It calls for expressions of interest in service tenders, people apply and the tender or the agreement is 
made.   

Mr R.F. JOHNSON:  Has that applied to Adoptions International?  

Ms S.M. McHale:  Presumably not, because we have not in recent times called for any service agreements in the 
adoptions field.  

Mr R.F. JOHNSON:  What about ARCS and Jigsaw?  How far back do they go?  I would have thought the 
agreements would have been for annual grants?  

Ms S.M. McHale:  The agreement with ARCS dates from 1988, and that with Adoption Jigsaw dates from 1989.  

Mr R.F. JOHNSON:  As I have said earlier, Adoptions International is very pro-adoption.  Criticisms have been 
made that Jigsaw and ARCS are not pro-adoption; in fact they are very much the other way.  To balance it up, I 
suggest that the minister should be looking at seeking an expression of interest from Adoptions International, so 
that it can balance that situation.  The two other organisations that are predominantly seen as not in favour of 
adoption can be balanced with one that is very much in favour of and supportive of adoption, particularly 
international adoptions.  Jigsaw and ARCS are not specialists in international adoptions, whereas Adoptions 
International is.  Will the minister give some commitment to look at a proposal to help with a grant to that 
organisation? 

Ms S.M. McHALE:  Adoptions International has been assisted with funding for specific conferences, and 
support of that nature.  I cannot give the member for Hillarys the commitment he seeks.  The funding agreements 
are reviewed every three years, to make sure that the services being provided meet the needs of the department.  

Mr R.F. Johnson:  Up to now, however, you have not applied the criteria that Adoptions International could 
offer.  You have mainly looked at ARCS and Jigsaw since 1988 and 1989.  

Ms S.M. McHALE:  The member is correct.  I do not think Governments in the past few years have advertised 
for a service in relation to adoption.  I understand the sub-text of what the member is saying.  That is a matter 
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that we can always have a look at, but at the moment I cannot give the commitment to do anything specific.  We 
will review the situation and look at what is happening and what services are being provided, and make sure that 
the services are relevant to the adoption environments in which we all operate today.  

Mr R.F. Johnson:  Will you look at that balance of the organisations?  

Ms S.M. McHALE:  I do not think it is a question of ARCS and Jigsaw getting money, and saying therefore that 
Adoptions International should get money, because ARMS could then say that it should have money.  We do not 
operate in that environment.  We operate for specific services, and for specific counselling.  If Adoptions 
International thinks it would be competent to provide counselling in post-adoption issues - 

Mr R.F. Johnson:  I suggest that it would be, particularly in international adoptions.  It would probably be at the 
forefront.  

Mr A.D. McRae:  Why are you advocating for this organisation?  

Mr R.F. Johnson:  If the member for Riverton wishes to say something he should get up on his feet and make a 
contribution to this debate.  He should not keep interjecting on me.  I am trying to get some answers from the 
minister.  The member for Riverton does not even know what clause we are on, but he sits there making inane 
interjections all the time.  He does not even have the Bill in front of him.   

Ms S.M. McHALE:  I will bring this to a conclusion.  If there were an identified need for a service to be 
provided in the area of, let us say, post-adoption breakdown in international or overseas adoptions, I, or the 
minister of the day, would call for expressions of interest, and I am sure Adoptions International of Western 
Australia and others would put up their hands.  It is a matter of responding to the needs and then determining the 
services. 

Clause put and passed. 

Clause 8:  Section 10 amended - 
Mr R.F. JOHNSON:  I do not want to spend too much time on some of these clauses, because I want to move on 
to a number of others that I believe are much more important.  However, I want to make sure that matters are put 
on the record about those areas in which there may be concerns.  In clause 8, what does the minister have in 
mind?  This is for the purpose of getting the minister’s comments on the record. 

Ms S.M. McHALE:  Currently, section 10 of the Act provides for the regulations on how the private agencies 
will operate.  We want to include a mechanism for monitoring the effectiveness and the performance of those 
agencies.  Section 10 of the Act is headed “Regulations as to private adoption agencies” and lists a number of 
areas that will be prescribed by regulations, such as the functions, the qualifications, the procedures and so on.  
We are adding -  

the undertaking by the Director-General of reviews of the operations of private adoption agencies; 

Essentially, that is all that is being added.  It is quite an appropriate amendment to provide for the ability to 
review and to monitor the adoption agencies. 

Clause put and passed. 

Clause 9 put and passed. 

Clause 10:  Section 12 replaced - 
Dr E. CONSTABLE:  The minister has already informed us that the new committee will have eight members, 
and she mentioned in passing that three of those members will be from outside the department.  I am finding this 
really hard, Madam Deputy Speaker.  It is getting worse instead of better.  Now five members, instead of two, 
are having a discussion. 

The DEPUTY SPEAKER:  Members, we are having extreme difficulty hearing this debate.  Will the members 
on my right, directly opposite the members with the call, please desist or leave the Chamber to finish their 
discussion. 

Dr E. CONSTABLE:  Perhaps they could include all of us in their discussion.  There are five of them now and 
there were two before.  It would be good to know what is going on over there.  It is probably more interesting 
than the consideration in detail.  It is very difficult to follow the debate with that discussion going on. 

The DEPUTY SPEAKER:  I would like some consideration to be given to the member with the call, because we 
are having difficulty with the audio. 

Dr E. CONSTABLE:  There will be eight people on the committee, three of whom will come from outside the 
department.  Will the minister tell us about the other five members and the balance in the qualifications that she 
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believes it would be appropriate for the members of that committee to possess, and any other relevant detail, 
such as experience?  Will the minister also tell us why she believes it is important for those people to be on this 
committee? 

Ms S.M. McHALE:  I did record in Hansard yesterday the current membership of the committee, but I am 
asking my adviser to remind me.  Currently, seven people are on the committee, one of whom is independent. 

Dr E. Constable:  Where is that independent person from? 

Ms S.M. McHALE:  That person is an independent psychologist.  Currently, the members are the director of the 
department, who is social worker trained; the manager of adoptions, who is social worker trained; a senior 
psychologist; two team leaders, both of whom are social workers; an independent psychologist; and a senior 
departmental adviser in cultural issues, who is social worker trained.  The intention is to remove from the 
committee the two team leaders. 

Dr E. Constable:  The two team leaders will not be part of the new committee? 

Ms S.M. McHALE:  No, they will come off the committee.  There is a vacancy; that member has not been 
determined yet. 

Dr E. Constable:  Are the independent members paid? 

Ms S.M. McHALE:  Yes, they are paid sitting fees determined by the government process. 

Dr E. Constable:  What is the term of their appointment? 

Ms S.M. McHALE:  Three years. 

Clause put and passed. 

Clause 11:  Section 13 amended - 
Dr E. CONSTABLE:  Again, there are a number of areas on which I would like elaboration.  It is sometimes 
hard when one reads amendments to know exactly what the intention is and how the legislation will operate.  As 
I read clause 11(3), it seems that the committee about which we have just been talking will be given a new 
discretion to approve applicants, or prospective adoptive parents, in certain circumstances.  Therefore, the 
committee is moving into a new area - a more detailed task perhaps.  As I understand it, currently the committee 
can either approve or not approve applicants.  Under this clause, certain conditions will be imposed that will 
make the situation a little more complex.  That is represented in subclause (4), which contains the main part of 
this amendment.  Proposed subsection (2) reads -  

The adoption applications committee may approve a person as a prospective adoptive parent for 
adoptive parenthood of children in one or more of the following categories -  

The categories are now spelt out, and my main question is about that.  There seems to be a concern among some 
of the people who have spoken to me about this that this clause may make it even harder for people to adopt; 
there will be more hoops to jump through, particularly for people who wish to adopt overseas-born children.  For 
instance, do I read this correctly to mean - I give this as an example - that only Western Australian residents of 
Chinese background would be allowed to adopt a child of Chinese ethnic background? 

Ms S.M. McHale:  It does not mean that. 

Dr E. CONSTABLE:  We need examples of what it means.  What characteristics of a prospective applicant for 
adoptive parenthood would be relevant in this matter?  For instance, I am a Caucasian Australian citizen who 
wishes to adopt an overseas child of Chinese ethnic background.  What will the committee be looking for?  
Perhaps the minister will outline some of the factors that the committee will consider when making its decision 
to help illustrate the meaning of the amendments to section 13.   

Ms S.M. McHALE:  I am nodding because I agree with the member’s comments about perceptions, but not with 
her comment that it will be harder for people to adopt.  I am aware that the clause gives rise to concerns.  It is a 
complex clause because of the history and administration behind it, which is also complex.  I will make some 
fairly broad statements of principle.  First, the Government does not support the concept of cultural consistency, 
which is the concept giving rise to the concern in the community, particularly from people who want to adopt 
overseas children.  The concept of cultural consistency means that a child from India can be adopted only by a 
family from India.  That is what is generally understood by cultural consistency.  The Government does not 
support that concept.  I put on the public record that amendments in this area are not driven from that point of 
view.  Essentially, the amendments are driven by the principle of ensuring an understanding of cultural 
differences and an understanding of the cultural environment from which the child comes.  The legislative 
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review did not accept the idea of cultural consistency, and I have followed that through.  I made it clear in my 
second reading speech that the Government does not support cultural consistency.  The proposed amendments 
have been made primarily because of Australia’s obligations under the Hague Convention.  In 1999 the State 
Government amended the Adoption Act 1994 - Hon Rhonda Parker was the responsible minister - to give effect 
to the Hague Convention.  The Act, as it stands, is primarily constructed for local adoptions.  It was written in 
the early 1990s when overseas adoptions were not generally the norm.  We now operate in an environment in 
which there are considerable overseas adoptions.  The Hague Convention requires the State to do a number of 
things.  I will read article 15 into Hansard.  It states -  

(1) If the Central Authority of the receiving State -  

We are the receiving State and I am the central authority -  

 is satisfied that the applicants are eligible and suited to adopt, it shall prepare a report including 
information about their identity, eligibility and suitability to adopt, background, family and 
medical history, social environment, reasons for adoption, ability to undertake an intercountry 
adoption, as well as the characteristics of the children for whom they would be qualified to 
care.   

(2) It shall transmit the report to the Central Authority of the State of origin.  

That is a requirement of this State and every jurisdiction in the country because Australia is a signatory to the 
Hague Convention.  The member for Churchlands was entirely correct when she stated that the current provision 
allows for approvals.  As I have been informed, it does not allow the department to provide information about 
the characteristics of a child who might be a suitable match for the adoptive parents.  Before I explain the matter 
in more detail, I want to make a second statement of principle; that is, as the responsible minister I do not view 
this clause as a means of restricting overseas adoptions.  I would be very concerned if the implementation of the 
amendments makes it more difficult for people to adopt.  That is not my intention as the responsible minister and 
it is not the desired outcome.   

Dr E. CONSTABLE:  I am sure that the minister has more information, which I ask her to present in a moment.   

I was pleased to hear the minister’s views about cultural consistency.  It is important that she place those views 
on record, even though she already mentioned them in her second reading speech.   

When the minister read article 15 from the Hague Convention she referred to the “suitability to adopt”.  I am 
interested to know how the committee will decide if a couple is suitable to adopt.  Will it have a check list or will 
its decision be based on a general feeling that a couple is suitable?  If the committee comes to the conclusion that 
a couple is not suitable, what type of feedback will the couple receive?  What type of closure will they have on 
the situation, because it is a delicate and important matter?  It is important for us to know how such a matter will 
be handled and how a couple that is not suitable to adopt are brought to understand the situation.   

The minister also referred to matching the characteristics of a child with a couple that is suitable to adopt.  I 
thought the committee would decide whether the prospective parents were suitable as adoptive parents.  Will the 
committee’s deliberations also consider matching children with adoptive parents?  I am not sure if I have 
misunderstood what the minister said.   

Ms S.M. McHALE:  If the member thinks it is hard to hear, it is even harder to hear and take advice at the same 
time!  I ask the member to bear with me because there might be a few pregnant pauses.   

I put on record my absolute view about the effect of the amendments, which go to the crux of the concerns, 
particularly those that relate to international adoptions.  The amendments to the section may serve to increase the 
number of possible adoptive parents.  However, that is to be tested.  The clause will also have to be tested.  It is 
my very strong view that it is not a mechanism for reducing overseas adoptions.  If that is the unintended 
consequence - the Government has a requirement to monitor the situation - the Government must consider how it 
can be changed.  Such an outcome is certainly not the Government’s intention.   

I refer to some of the difficulties.  A couple who apply for a local adoption are assessed on their suitability.  The 
committee can only state whether or not they are suitable.  It cannot tell the couple that they will make great 
parents but only for children in a certain category and not for a child with high needs or one who has a highly-
sexualised or long-term institutional background.  In reality, adoptive parents are assessed and they are assessed 
as being suitable when they apply to adopt a local child.  Subsequently, they can ask to be placed on the register 
to adopt an overseas child.   

Dr E. Constable:  As well?   
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Ms S.M. McHALE:  As well.  They might be of the opinion that they will not be able to adopt a local baby 
because very few are put up for adoption.  They might then say that they are now prepared to adopt a child from 
Korea or Ethiopia.  Their application will already be in the system because they have been approved, and the file 
might be sent to the sending country.  That country will have a pile of applications and a list of children to be 
adopted.  As I understand it, the Department for Community Development is then contacted by the sending 
country to say that it is about to approve a particular child for this couple.  The child might be a five-year-old 
who has been in an institution and has certain needs.  The department is not necessarily aware whether that 
couple suits a child from that environment.  The department wants to provide some guidance during the process 
of assessment about whether a particular family is entirely suitable for any child presented to it, rather than get a 
phone call or a letter at the eleventh hour - 

Dr E. Constable:  It will not be a specific matching of a child with a couple but a general statement that, for 
example, couple A is able to adopt a child of any age and any background, but that couple B would be best off 
with a one-year-old child.  

Ms S.M. McHALE:  That is right.  It is not a prohibitive assessment.  It is about giving more guidelines to the 
sending country -  

Dr E. Constable:  Will that speed up the process if it can be done earlier on? 

Ms S.M. McHALE:  In theory, it should help the sending agency to speed up the assessment and the matching 
process.  The extra step will not delay the overall process - I am conscious of not delaying the process any 
further.  

Clause put and passed. 

Clauses 12 to 14 put and passed. 

Clause 15:  Sections 16A and 16B inserted -  

Ms S.M. McHALE:  I move - 

Page 9, line 26 to page 10, line 26 - To delete the lines. 

When this provision first appeared in the Bill, its intent prompted some discussion between me and the members 
for Hillarys and Kingsley.  The intent of the provision is to give the director general the power to approach 
family members and inform them of a possible adoption.  When I was briefed during the construction of this 
amendment Bill, I understood this provision to relate to birth parents who are minors.  I was mistaken because in 
that case the Act already allows the director general to inform other people of the impending adoption.  I 
misunderstood the meaning of this clause.  Given that and the concerns that were expressed by the member for 
Hillarys about the rights of people and whether there would be an appeal mechanism, my view is that this clause 
is not necessary.  When a minor is a birth parent, the Act already provides for that situation.  Therefore, when the 
relinquishing parents are over the age of 18 years, there is no need for the director general go over their heads to 
other family members and inform them of their intent to adopt.  The alternative was to put in an appeal 
mechanism.  I did not agree with that because that would introduce an emotional and sensitive process into an 
environment that is already dealing with vulnerable people. 

Mr R.F. JOHNSON:  I put it on record that I am pleased that the minister has seen the sense in this particular 
amendment.  It would be totally inappropriate and against someone’s human rights for the director general to tell 
other people, whether they be relatives or people in the community, that a relinquishing mother wishes to give up 
her child for adoption.  That is not at all appropriate.  It is good that the minister has moved this amendment. 

The Act provides that the director general can discuss the adoption with family members of the relinquishing 
mother if she is under 18 years of age.  Does that apply only to the parents of the relinquishing mother or does it 
go further and still allow the director general to discuss the issue with siblings, extended family members or even 
people in the community?  

Ms S.M. McHALE:  The department can speak only to people who have been identified and approved by the 
relinquishing mother.  The Act does not provide the power to the director general to override the relinquishing 
mother’s wishes and talk to someone else.  

Mr R.F. Johnson:  I thought you said that the Act still allows the director general to talk to the parents and 
relatives if the relinquishing mother is a minor.   

Ms S.M. McHALE:  I did say that.   

Mr R.F. Johnson:  Therefore, I am asking - 

Ms S.M. McHALE:  In that context who can they talk to? 
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Mr R.F. Johnson:  Yes. 

Ms S.M. McHALE:  Section 18(7) of the Act relates to consent.  Consent is valid only if the relinquishing 
mother is a minor and her parents have been informed.  The grandparents of the baby who is to be adopted must 
be informed.  The parents of the mother who is about to give birth and have her baby adopted must be informed, 
and they must consent to the adoption.   

Mr R.F. Johnson:  Is that if the relinquishing mother is a minor - under 18 years of age?   

Ms S.M. McHALE:  Yes, but it does not apply to anybody else.   

Amendment put and passed. 
Mr R.F. JOHNSON:  I want to deal with further provisions in clause 15.  We have dealt with part of this clause 
through the debate on the amendment the minister moved, to which we all agreed.  We all think it is a jolly good 
thing.   There are other areas of concern.  I want to extract from the minister a bit more information about 
proposed section 16A, which we have not dealt with.  We have dealt with the amendment, which is now part of 
this clause.  I put a question mark by proposed section 16A(1) and (2).  Again, the Bill specifically talks about 
somebody who is of Aboriginal descent.  I would like the minister to further explain why that is necessary.  Does 
that apply if the birth mother is part Aboriginal - has some Aboriginal heritage - but the birth father is European?  
In those circumstances, must an Aboriginal person or a Torres Strait Islander be involved at all times, as is stated 
in the proposed subsections?  

Ms S.M. McHALE:  The answer is yes.  If either of the parties identifies as Aboriginal, the Aboriginal placement 
principle comes into play.  

Mr R.F. Johnson:  What do you mean when you say “the parties”?   
Ms S.M. McHALE:  Either of the relinquishing parents.   
Mr R.F. Johnson:  What if they inform the department that they do not consider themselves to be Aboriginal, but 
the department believes that they are?  Will the departmental Aboriginal liaison officer come into play?   
Ms S.M. McHALE:  If the relinquishing parents do not identify themselves as Aboriginal, the department will 
not say that they are Aboriginal and that it must do things a certain way.  The principle comes into play when 
one or other of the relinquishing parents identifies as being Aboriginal.  If someone says that she is not 
Aboriginal, the department will not force the placement principle on the child.   
Mr R.F. Johnson:  We are not talking about the principle.  That is contained in a later clause.  Under the 
proposed subsections, an officer within the department must be involved at all relevant times to assist in the 
adoption of a child who is an Aboriginal person or a Torres Strait Islander.  That is not necessarily related to the 
Aboriginal placement principle, as I see it.  That is something different.   
Ms S.M. McHALE:  It is part of the broader intention to try to ensure sensitive placement of the Aboriginal 
child.  The member is right; it is not part of the principle; however, it is part of the process that has been 
identified by the body of knowledge - “Bringing them home” and the other reports we talked about yesterday - 
that underpins the principle.   
Clause, as amended, put and passed. 

Clause 16:  Section 18 amended -  
Dr E. CONSTABLE:  I draw attention to clause 16(2), which inserts proposed paragraph (da) into the Act.  The 
paragraph refers to step-parent adoptions and the director general having time to comment.  Can the minister 
elaborate on this and provide more information about why this is important?  I am not suggesting that it is not 
important, but I ask her to elaborate.  What sorts of things will the director general need to check, and under 
what circumstances would the director general hold up such an adoption?  What would cause the director general 
to say that she does not think the department should allow an adoption to go ahead or that it should argue against 
an application?  There must be some special reasons for including this in the Act.  Can the minister give some 
examples of cases that have occurred?  Is the department concerned about step-parent adoptions?  Have 
problems arisen that the Government is trying to ensure do not arise again?  What sorts of powers does the 
director general have to step in and take a closer look at or object to an application?   

Ms S.M. McHALE:  The reason for the proposed paragraph is based on the experience of the department.  
Adoption plans have been presented in final form to the department at the end of the process.  The description 
given was that some were off the planet.   

Dr E. Constable:  What does that mean?  Can you give us an example?   
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Ms S.M. McHALE:  They were completely against the rights of a child.  In one example, the plan said that the 
child should never know who his birth father was, which is contrary to the principles of open adoption.  I think 
the plans revolved around the cutting off of other parties so that there could be no contact - including at birthdays 
and things like that - or information.  We work in a context of open adoptions, and the plans were about 
excluding the other parent.   

Dr E. Constable:  Does that mean - I am sure it has in the past - that any step-parent adoption must be in the 
spirit of this legislation?   

Ms S.M. McHALE:  Yes.   

Dr E. Constable:  How many step-parent adoptions are there in Western Australia each year?  

Ms S.M. McHALE:  In the past financial year there were 26. 

Clause put and passed. 

Clauses 17 to 19 put and passed. 

Clause 20:  Section 24 amended - 

Dr E. CONSTABLE:  Clause 20(2) deletes the word “exceptional” and inserts “special”.  Will the minister 
elaborate briefly on why this is required?  I understand there are occasions when it is appropriate to dispense 
with consent when the circumstances are not unusual enough to be exceptional, but are possibly special.  I would 
like some examples to illustrate the point and make it clearer. 

Ms S.M. McHALE:  The member for Churchlands is correct.  This amendment has come from a review of the 
legislation.  Justice Carolyn Martin, a judge of the Family Court, expressed a view that there were special 
circumstances in which consent should be dispensed with, but they did not fit in with the court’s determination 
of exceptional circumstances.  The word “exceptional” is considered too restrictive.  Although such a situation 
may be rare, I can give the example of a relinquishing father or mother harassing the other parent in an 
unacceptable way.  It may not be defined by a court as “exceptional”, but a judge would think it sufficient to 
dispense with consent. 

Dr E. Constable:  Are we talking about something unusual; something that does not happen very often but draws 
the judge’s attention because it is strange or different? 

Ms S.M. McHALE:  Charges may have been laid against a relinquishing father.  A judge may not be able to 
determine whether it was “exceptional”. 

Dr E. Constable:  What if a restraining order had been taken out by the birth mother? 

Ms S.M. McHALE:  I do not know whether that of itself would be special.  Let us assume that it had been 
breached several times.  A judge may think that is special, but it is not exceptional.  The amendment is based on 
the considered view that the word “exceptional” is defined by the courts; it is not defined by the department.  
Case practice has been to define “exceptional” in very limited terms, but that would exclude circumstances in 
which logic, commonsense and a sense of justice would exclude it but that cannot be done because of the narrow 
definition of “exceptional”.  The consequence, in human terms, is that an adoption would go ahead.  It will not 
radically alter the number of adoptions, but it will enable an adoption to proceed if the sticking point is the 
consent of a recalcitrant and violent relinquishing parent. 

Clause put and passed. 

Clause 21 put and passed. 

Clause 22:  Section 37 amended - 
Dr E. CONSTABLE:  This clause contains an interesting amendment.  It concerns an application to adopt for the 
second time.  The director general does not have to provide information to the parents.  It seems to me that 
adopting for the second time is a new and special set of circumstances.  Although the director general might not 
have to provide the same information as was provided for the first adoption, there might be information that is 
very relevant to provide to parents adopting for the second time.  I seek clarification from the minister about the 
reason for this provision.  If adoptive parents seek information, I presume that the director general will give it to 
them.  Does the minister see the need for a different set of information to be available for people adopting for the 
second time?  I am curious to know how many people adopt more than once, given the small number of children 
available for adoption.  What sort of guidance and information are available for people seeking to adopt for the 
second time?  Is it is the case that many people apply but cannot adopt a second time because not enough 
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children are available?  What advice is given to those people when they apply or make an informal request for 
information over the telephone or in an interview about adopting for the second time? 

Mr R.F. JOHNSON:  I will take up the points of the member for Churchlands, which will give the minister time 
to respond to both of us.  It obviously makes a lot of sense that people who wish to adopt for the second time 
may not need all the services that the department would give to people adopting for the first time.  However, 
there may be information that they need to know.  Do the applications from people seeking to a adopt for a 
second time take as long as those for a first adoption?  We heard today that it takes about 12 months for the 
department to assess an application to adopt a first child.  Prospective parents are assessed about their standard of 
living, home and other necessary things that must be looked into.  With a subsequent child, I imagine that most 
of the information will still be on file.  I can understand that the department would probably want to verify that 
circumstances have not changed, but I cannot believe for one minute that it would be necessary to take another 
12 months for the department to look at the suitability of a couple applying to adopt a second child.  

Ms S.M. McHALE:  This amendment should speed up the process.  It is supporting adoptive parents.  It is 
written in a way that hides its real benefits, but unfortunately that is a parliamentary draftsperson’s problem.  
Effectively, it is saying that in a subsequent application couples do not have to go through the information 
sessions.  Under this amendment they can be sent an information package.  Therefore, they are still getting the 
information but they do not have to go through those information sessions.  Again, this has its origins in the 
legislative review, but it is also based on feedback from adoptive parents who have said that the process is so 
onerous that, having gone through it with their first child, they do not believe they need to go through it in the 
same way the second time around.  This amendment is responding to that.  It is still providing information but it 
does not require prospective adoptive couples to attend the information sessions. 

Mr R.F. Johnson:  The amendment applies to not only information but also counselling. 

Ms S.M. McHALE:  Yes.  Some couples want to go through the process again because of the gap between the 
first adoption and the second adoption being a number of years.  Issues may well be raised by virtue of having 
gone through the first adoption process.  They can still do that, but this provision is of particular benefit to 
country applicants, who typically have to travel to the metropolitan area for information sessions.  It is therefore 
helping country applicants the second time around.  They must still be assessed - assessment has not been 
dispensed with - but the provision of information and counselling has been.  In answer to the member for 
Hillarys’ question about time, this amendment should knock up to six months off the process.   

Mr R.F. Johnson:  In other words, you are saying that from the time adopting parents wishing to seek to adopt a 
second or subsequent child apply to the department, the process should not take longer than six months because 
all the information is already on file, and it is merely a question of verifying that that information and the 
circumstances of the prospective adopting parents have not changed.  The process would be shortened from 12 
months for the first child to six months for the second child or subsequent children, would it? 

Ms S.M. McHALE:  That is essentially what I am saying, but I do not want it to be read that six months is the 
time that the process will take.  I said that the process could take up to six months for information sessions, and 
that is the area in which we can save time.  I cannot see any reason that the process the second time around could 
not be in the region of six months. 

Dr E. Constable:  Is there a little brochure or a sheet of paper on adopting for the second time that gives new 
information for those circumstances? 

Ms S.M. McHALE:  The department has not done it yet because prospective adopting parents have always been 
required to go through the same process as if they had not done it before.  I anticipate there will be an 
information package.  Clearly, if they are applying for the second time, the department will know that and tell 
them that unless they want to attend the information sessions and have counselling, they should be aware of this 
information.   

Dr E. Constable:  There is nothing specific for the second-time-around person, is there? 

Ms S.M. McHALE:  No, the issue is dealt with in the assessment process.  I am advised that applicants who have 
already adopted children account for about 25 per cent of all adoptions.   

Dr E. Constable:  How many people apply a second time but miss out? 

Ms S.M. McHALE:  I do not have the specific number, but I can find it.  Unless they are excluded by virtue of 
the criteria, the greater proportion of applications would go through because the applicants have already been 
assessed as suitable.  This would apply unless their circumstances had changed. 
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Dr E. CONSTABLE:  A small number of children are available for adoption.  People who have adopted once 
may apply again for all the right reasons, such as wanting a second child or a sibling for the first child - all those 
good motives that we would agree with - but there are not enough children.  Do they get preference? 

Ms S.M. McHALE:  There is no automatic preference.  Having said that, I understand that certain countries 
prefer to give a child to a family that has already adopted a child, not necessarily a sibling of the child.  I want to 
flag now that when we come to an amendment on the Notice Paper on the age criterion, I am proposing an 
amendment that will enable couples who have already adopted a child to adopt a sibling, notwithstanding the age 
criterion.  If they do not comply with the age criterion but have a child and there is another sibling to be adopted, 
the age criterion does not need to apply.   

Clause put and passed. 

Clause 23:  Section 39 amended - 
Mr R.F. JOHNSON:  Will the minister put on record what she is saying with this amendment?  Whereas in the 
existing 1994 Act mainly married couples or people in stable de facto relationships are allowed to adopt 
children, this clause will allow homosexual and gay people to adopt children.  Is that correct?  The clause states 
that applicants must have been in a relationship for at least three years. 

Ms S.M. McHale:  The clause is not intended to deal with the consequential effect of the gay and lesbian law, no.   

Mr R.F. JOHNSON:  It happens anyway. 

Ms S.M. McHale:  It does by virtue of their eligibility, so it applies to any prospective adoptive parent or parents.   

Mr R.F. JOHNSON:  Clause 23(1)(d) states “if married to, or in a de facto relationship with, another person”, 
which of course could mean another person of the same sex.   

Ms S.M. McHale:  Yes. 

Mr R.F. JOHNSON:  By this amendment the Government is enforcing the fact that applicants do not have to be 
married or heterosexual; almost anybody can adopt a child as long as they meet certain other criteria.  Once 
again, this is not particularly in the best interests of the child.  Obviously, it is essential that a normal de facto 
relationship - by that I mean a heterosexual de facto relationship - should be stable for at least three years before 
that couple can apply to adopt a child.  That would be consistent with considering the best interests of the child.  
I am concerned that this provision is not gender specific, which I think it should be.  This has obviously been 
done to allow homosexual men and lesbian women to be prospective adoptive parents.  I wanted to put on record 
my feelings and the feelings of the Opposition on that point.  Perhaps the minister may wish to comment. 

Ms S.M. McHALE:  No, this is not as a result of the gay and lesbian legislation.  It is about ensuring that both 
parties to a de facto relationship, whether it is a heterosexual, gay or lesbian relationship - I accept that point - or 
a marriage must be assessed.  At the moment someone can apply and be assessed as a single person when 
another person lives with the applicant and will continue to do so when the child is placed.  That person must be 
assessed for his or her suitability to adopt.  That is what this is about.  I make this point clear: this clause is about 
ensuring that both members of a de facto relationship - whether it is a gay, lesbian or heterosexual relationship - 
or marriage must apply and be assessed jointly.  That is sensible.  Otherwise, we might miss important 
characteristics in that relationship that would not be conducive to the best interests of the child.  It is as simple as 
that.  

Dr E. CONSTABLE:  This amendment raises in my mind a number of complex possibilities.  I will run past the 
minister some of the issues I have been thinking about.  How long must people be married before they can 
apply? 

Ms S.M. McHale:  The limit is three years for couples who live together or are married.  

Dr E. CONSTABLE:  Must a couple have been married or in a de facto relationship for three years? 

Ms S.M. McHale:  No, it can be cumulative.  The couple may have lived together for two years and been married 
for one.  That would satisfy the three-year criterion. 

Dr E. CONSTABLE:  Okay.  What sort of proof would be required?  How could that be proved?  What if 
someone has been in four de facto relationships, each of which lasted for three years?  Does that make a 
difference when that person is assessed?  Is an applicant’s history considered?  I imagine that it probably is, in 
some form or another.  I am curious to know what sort of proof would be required to show that a de facto 
relationship had existed for three years.   

A single person can apply to adopt.  These rules and regulations apply to couples.  I will provide the minister 
with one scenario to show that this area could be complicated.  Perhaps the minister could simplify it for me.  
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What would happen if a person applied to adopt as a single parent but was married or received a proposal of 
marriage in the meantime?  

Ms S.M. McHale:  Before or after the adoption? 

Dr E. CONSTABLE:  What if a person were in the middle of applying to adopt when he or she received a 
proposal of marriage?  Must that person then wait three years?  There are all sorts of possibilities; this sort of 
thing happens.  Would that person have to go back to the bottom of the pile and wait three years before applying 
again as a couple?  In all seriousness, special family circumstances could be involved, such as when an aunt 
applies to adopt a niece or nephew because the child’s parents were killed in a car accident and then receives a 
proposal of marriage or enters into a de facto relationship.  What would happen with that type of application?  
That sort of thing would not happen often, but we must make sure that the legislation covers any situation in 
which a person might fall through the cracks of the requirements of the legislation.  I will leave the minister with 
that brain teaser.  Perhaps she can tell us how that would work.  

Ms S.M. McHALE:  The proof required would be a statutory declaration and information from other witnesses 
to verify that statement.  If somebody presented with a string of previous de facto relationships, that would be 
taken into account in the assessment of suitability.  If a single person were to marry while in the process of 
making an application, this would be problematic.  About three single person applications are made a year.  
None of those people was proposed to during the time the application was considered.  I do not know whether 
that has been assessed.  It would be problematic because that second person would then need to be assessed, 
because that person would be a key person in the life of the child.  The obvious problem this presents is that this 
couple would not have lived together or been married for three years; therefore, they would not comply with the 
eligibility rule.  In that case, the couple would have to wait three years to be eligible. 

Dr E. Constable:  Would the director general be able to apply his discretion in those circumstances?  The 
example I gave was of an aunt who wished to adopt a niece or nephew in the event of that child’s parents being 
killed in a car accident and who then found herself in a situation in which she did not wish to remain single.  She 
may decide to marry someone.  Does that situation fit into this clause?  

Ms S.M. McHALE:  The member may be aware that some amendments go to the heart of relative adoptions.  In 
fact, the Government’s position is that relative adoptions should not be made, because that type of adoption 
changes the fundamental nature of the relationship between the individuals.  People in that situation should apply 
for a parenting order.  In that instance, we would encourage a family member to obtain guardianship of a child 
through a parenting order.  There is no criterion on living together under a parenting order.  

Mr R.F. JOHNSON:  This clause relates to two people who apply to adopt as a couple.  The couple could be 
married or in a heterosexual, gay or lesbian de facto relationship.  What health checks are made on both parties?  
I am concerned about this issue because, unfortunately, some homosexual people have HIV.  Would that be a bar 
to a person adopting a child?   

Ms M.M. Quirk:  Don’t go there.  

Mr R.F. JOHNSON:  It is a genuine question.  We have the interests of the child at heart.  The other side of the 
House has put bars on people who are over the age of 45, yet its members do not want me to ask a genuine 
question on what could be deemed a serious problem for a child who is adopted within a homosexual 
relationship.  It is a worry.  To be honest, it worries me.   

Mr A.J. Dean:  Why are you so worried?  

Mr R.F. JOHNSON:  Because I am worried for the child.  Unfortunately, HIV can be a progressive sickness, 
which could bring on the death of one of those adopting parents far quicker than would be the case in a normal 
relationship.  I want to know, quite genuinely, whether that would preclude a homosexual couple from adopting 
a child.  It is a genuine question, and I am sure the minister will think about it and give me an answer.  It is not 
being asked in any way perversely.  It is a genuine concern I have, because I have the interests of the child at 
heart, more than anything else.  That is the main criterion for me.  

Ms S.M. McHALE:  Section 40(2) of the Act, as it stands, and will continue to stand, provides for the 
assessment of applicants, and reads in part - 

each applicant is to provide information as to the applicant’s suitability for adoptive parenthood as 
required by the person so appointed, including evidence that the applicant -  

. . .  

(b) is physically and mentally able to care for and support a child until the child attains 
18 years of age; 
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In practice, the applicant must obtain a medical assessment from a general practitioner.  That assessment then 
goes before a medical panel, which comprises three general practitioners, one of whom is very experienced, one 
experienced in the insurance industry and therefore competent to assess risk, and the third a trainer of general 
practitioners.  It is quite a rigorous panel, and it considers the medical assessment and determines whether the 
applicants are, in its opinion, physically and mentally able to care for and support a child.  That is the process.  

Mr R.F. JOHNSON:  So the medical panel will meet and do a thorough health check on all applicants, and so it 
should.  The concerns that the minister has had in other discussions are that adopting parents should at least live 
to become grandparents.  They do not have a hope in hell of doing that in a homosexual relationship - not true 
grandparents, anyway.   

Ms S.M. McHale:  I am keeping very calm, but some of the assumptions being made by the member for Hillarys 
are outrageous.  

Mr R.F. JOHNSON:  The minister may think they are, but I think many members of the general public have a 
concern about homosexual men, in particular, adopting children.  The question I have asked is quite a genuine 
one.  The minister has answered it in part, because she has said that a medical panel will look at the prospective 
adopting parents and decide whether they are physically and mentally able to look after the child until it attains 
18 years of age.  That is okay in many instances, but a lot of people can do that.  The minister has a concern that 
people of 45 and over cannot necessarily maintain children until they are 18.  Comments from the minister and 
her side of the House indicate they believe people should be much younger if they are to adopt children.  I do not 
agree with that, but I have a concern that if a homosexual couple is allowed to adopt a child, and one member is 
HIV positive, there is an inherent risk that that person could develop AIDS and not be able to see the child 
through to the age of 18.  It is a concern for me, and for people outside the Chamber.  I would like the minister to 
respond.   

The matter comes before the applications committee, which receives a recommendation from the panel of 
doctors or health officials.  I take it that it would be at least brought to the attention of the applications committee 
that one of the adopting homosexual parents is HIV positive.  Can the applications committee make a decision 
then, regardless of the panel of doctors saying that it expected that that person would live until the child became 
18?  

Ms S.M. McHALE:  I will provide some examples of situations where the medical assessment has raised 
questions, as a result of which the applications committee has made the decision to reject an application.  The 
medical panel does not reject the application.  It makes the assessment and then provides advice to the 
applications committee, which is empowered to approve or reject.  Psychiatric illnesses have been grounds for 
rejection.  In one case one of the applicants was suffering from cancer, and the medical panel was not confident 
that the person would live beyond five years.  In another case a person had an illness involving the pituitary 
gland, and there were concerns about the difficulties that would create.  In once instance, involving a 
heterosexual married couple, the man was identified as having anal herpes.  I am reliably informed that he did 
not know about it, but I would be very surprised if that were the case.  We did not see that couple again.  They 
are probably not married now.  The issue is the medical rigour that is applied.  The member for Hillarys is 
unfairly picking out the idea that gay couples have HIV.  That is the framework he is using, and I do not accept 
it.  It is highly discriminatory and very stereotypical.  This issue has been dealt with in debate on other 
legislation.  The medical issues are rigorously dealt with.  If there is a question from the medical panel about a 
specific illness, the panel will refer the case to a specialist in that field for an assessment.  I have no question in 
my mind that the medical capacities of applicants are very carefully scrutinised and taken into account by the 
applications committee.  

[Quorum formed] 

Clause put and passed. 

Clauses 24 to 26 put and passed.  

Clause 27:  Section 45 amended - 

Dr E. CONSTABLE:  In clause 27, it appears to me that what might be called a cooling-off period of 18 days is 
being removed.  That cooling-off period relates to the 18-day waiting period after the signing of a consent for 
relinquishment that currently applies before birth parents can register their wishes regarding the preferred 
attributes of prospective adoptive parents.  It seems to me that the cooling-off period allows those birth parents 
some time in which to consider their wishes.  I need to know why it is being deleted.  Under the existing 
legislation there is a cooling-off period, and it seems to me to be a very good idea.  Why not retain that 18-day 
period for the purpose of giving people time to think before the final decisions must be made? 
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Ms S.M. McHALE:  I will take it step by step.  The baby is born.  The mother can sign a consent form after 28 
days; or, to put it in the negative, she cannot consent until 28 days have elapsed.  She can then revoke that 
consent at any time in the next 28 days.  That is currently in the Act. 

Dr E. Constable:  I understand it now.  I can see it in front of me. 

Ms S.M. McHALE:  At the moment, the mother cannot register her wishes until 18 days after she has given her 
consent.  We are saying that she can start that process after she has given her consent, but she still has 28 days in 
which to revoke that consent.  This is really enabling those who are absolutely confident, deadset and resolute - 
nothing will move them and they want to get on with it - to start the process the minute after they have given the 
consent.  They still have that revocation or cooling-off period, but essentially this is saying that they have made a 
decision; let us just get on with it, in the best interests of the child and the relinquishing parents. 

Clause put and passed. 

Clause 28 put and passed. 

Clause 29:  Section 52 amended - 
Mr R.F. JOHNSON:  This may take a while.  This is quite an interesting clause, but I do not think members 
opposite have given it any thought.  At the moment, I do not think there is any logic whatsoever in this clause.  
The amendment that I will move to this clause at least has some logic. 

Dr E. Constable:  Mine has even more logic. 

Mr R.F. JOHNSON:  My good friend the member for Churchlands and I have a slight difference of opinion on 
this.  I am taking the middle road.  As clause 29 stands at the moment, it will amend the Act so that the age gap 
will be increased from 40 to 45 years.  I will quote the clause so that anybody who reads Hansard at a later date 
will know what we are talking about.  Section 52 will be amended by deleting the reference to the age gap of 40 
years.  The minister’s clause, on the age of an adoptive parent, states - 

(iii) is not more than 45 years older than the child in the case where the prospective adoptive parent 
has not adopted a child before; 

(iiia) is not more than 50 years older than the child in the case where the prospective adoptive parent 
has adopted a child before; 

These subparagraphs refer to the age gap between the child to be adopted and the prospective adoptive parent.  
The big difference is that the minister wants the legislation to reflect the age of the older of the two prospective 
adoptive parents.  The amendment that I will move in a while reflects to a greater degree what is happening in 
society today.  In the minister’s clause, the age has been changed from 40 to 45 years.  That is not a big change.  
It is still way out of kilter with what is happening in society.  My amendment seeks to reflect the age of the 
younger of the two parents, so that the age gap will be not more than 45 years for the first child to be adopted. 

The minister is quite happy for almost anybody to adopt a child, as long as that person qualifies, has financial 
support and a place to live, and meets some sort of health criteria.  Under this legislation, the minister is quite 
happy for a single homosexual man to adopt a three-month-old baby, provided that homosexual man is not more 
than 45 years of age.  With a stable married couple, one of the partners may be 35 and the other 46, which is 
quite common these days, but the minister would not allow that couple to adopt - because she has already 
indicated to me that she is not prepared to accept my amendment. 

Ms S.M. McHale:  I would not allow that for a gay or lesbian couple either, so there is no difference. 

Mr R.F. JOHNSON:  No, but she is happy for a single lesbian, or a single homosexual male, which is even 
worse, to adopt a baby, provided that person is not older than 45.  That is what I find abhorrent.  With a natural, 
normal married couple, it is often the case - not always, but often - that the wife is 36, 37 or 39 years of age.  The 
husband in that very stable married relationship could be 46 years of age.  However, the minister will not allow 
that couple to adopt a child who is less than one year of age.  The child would probably be between 18 months 
and two years before he or she could be adopted by that couple.  The minister will not allow that couple to adopt 
a baby who is three months old.  It is absolutely horrendous that, on the one hand, the minister will allow a 
homosexual man no older than 45 years to adopt a three-month-old baby yet she will not allow a stable married 
couple to do the same if the man is 46 years and six months, and, therefore, one-and-a-half years older than the 
age at which he can adopt a newborn.  A couple in this situation could not even adopt a newborn if the woman 
were 35 years of age, and, unfortunately, unable to have a child.   

Dr E. CONSTABLE:  I move -  

Page 14, lines 15 to 26 - To delete the lines and substitute the following -  
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(1) Section 52(1)(a)(iii) is deleted.   

Yesterday, when I was driving in my car and listening to the Liam Bartlett program, it was music to my ears 
when I heard the Premier say that “The Labor Party”, “This Government” or “My Government” - whatever it 
was, it all means the same - “is committed to the principle of equality.”  I thought “Yes, that is just what I 
wanted to hear the Premier say again.”  He went on to give the example of one vote, one value.  However, the 
Government’s major platform upon coming into office was, and has been since it was elected, the notion of 
equality before the law.  A number of Bills have addressed the issue of equality.  It seems to me that if the 
Government imposes an arbitrary age of 41, 42, 45, 50, or whatever, as a cut-off point at which people cannot do 
something and that measure is enshrined in legislation, it is not serious about equality before the law.  I have 
done much research on this matter and I have spoken to the former Commissioner for Equal Opportunity.  I do 
not move my amendment lightly.  Equality before the law is a fundamental question of principle.  Let me state 
from the outset that I am not saying that people of any age should be able to adopt.  I am saying that people of 
any age, whether they be de facto couples, married couples, single people and the like, should be allowed to 
submit an application and have that application assessed.  Of course, age should be taken into account, as should 
health and all the other factors that have been raised during the debate.  However, people should have the sense 
that they can apply.  An example of what happens when there is an arbitrary cut-off point was given by the 
member for Hillarys, who referred to a 36-year-old woman married to a 46-year-old man.  For all intents and 
purposes, and in every respect other than age, they would make wonderful parents.  Such a couple is not even 
given the chance to apply because the arbitrary cut-off point is 45 years, and, therefore, the man is one year too 
old.  They should have the same opportunity as everybody else to apply and be assessed.  The ability to apply is 
a fundamental issue of equality.  It would not surprise me if many of the minister’s own colleagues in the Labor 
Party support my view.  Equality before the law is fundamental.  It is one of the major principles upon which the 
Government has operated during the past 18 months and one on which it should be consistent.  I am talking 
about fairness and about giving people an opportunity.  A single woman of 36 years is eligible to apply to adopt.  
However, a woman of 36 years who is married to a 46-year-old man - or the partners in a de facto couple of the 
same age - cannot apply.   

Ms S.M. McHale:  Yes they can.  Be correct with your statements.  They can apply.   

Dr E. CONSTABLE:  They can apply to adopt a child but not a newborn.  I am talking about the age cut-off 
point.  They can apply; the minister is absolutely correct.  I thank the minister for drawing that to my attention.   

Mr R.F. JOHNSON:  I have a great deal of sympathy for the principles of equality and equal opportunity put 
forward by the member for Churchlands.  I have great respect for such principles.   

Mrs C.A. Martin:  You do not understand them.   

Mr R.F. JOHNSON:  I do not understand them!  Does the member for Kimberley know what Bill we are 
debating?  Does the member know what clause is being considered?  Does the member have a copy of the Bill in 
front of her?  All I ever get from the member for Kimberley is a load of verbal garbage.  She loves to interject 
when I am speaking, but she does not even have a copy of the Bill in front of her.  We are talking about the 
serious issue of children.  I have a great concern for children, particularly those in adoption situations.   

Mrs C.A. Martin interjected.   

Mr R.F. JOHNSON:  I have good priorities.  The member for Kimberley does not have good priorities because 
she is quite happy to allow a 45-year-old homosexual male to adopt a baby.  What sort of priority is that?  Is that 
part of Aboriginal culture?  I would not have thought it was; therefore, I would not have thought that the member 
for Kimberley would have agreed with the provision.   

Mrs C.A. Martin interjected.   

The ACTING SPEAKER (Mr O’Gorman):  Member for Kimberley!   

Mr R.F. JOHNSON:  We could go on for hours; I am happy to do that.  I would love for the member to get up at 
some stage and make a contribution to the debate - the Bill is very important - instead of taking the coward’s 
position.  The member for Kimberley sits back, shouts across the Chamber, peers above her laptop and is rude to 
the member who is on his or her feet, which, at the moment, happens to be me.  Please zip it up!  I have the floor.  
The member can have the floor in a minute.  I would love for the member for Kimberley to tell the House her 
words of wisdom.   

Mrs C.A. Martin interjected.   

The ACTING SPEAKER:  Member for Kimberley!  I remind the member for Hillarys that he has only a short 
time in which to make his point.  I urge him to get to the point.   
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Mr R.F. JOHNSON:  Mr Acting Speaker, you are absolutely right.  My time is running out.  I am happy to 
defend my time against the member for Kimberley’s unwarranted interjections and bullying.  I have had enough 
of that.  I will direct my comments to you, Mr Acting Speaker.  I will not even acknowledge that the member for 
Kimberley continues to interject.  

I have sympathy for the principles of equal opportunity and fairness to which the member for Churchlands 
referred.  Under normal circumstances, I am sure that the measure would fail the provisions of the Equal 
Opportunity Act 1984 and our anti-discrimination legislation, because it discriminates against age.  I accept that 
there will also be age discrimination in the amendment that I will move.   

Mrs C.A. Martin interjected.   

Mr R.F. JOHNSON:  Mr Acting Speaker, I am getting a bit fed up with the member for Kimberley’s continuous 
interjections.  She does not have the guts to stand and make a worthwhile contribution to the debate.   

Mrs C.A. Martin interjected.   

The ACTING SPEAKER:  Member for Kimberley! 

Mr R.F. JOHNSON:  Mr Acting Speaker, perhaps you can send her out of the Chamber.  I would appreciate it, 
because we were having a sensible debate until she started interjecting.   

Mrs C.A. Martin interjected.   

Mr R.F. JOHNSON:  There is no stopping her!  I am becoming quite wounded.  I am being verbally wounded by 
the member for Kimberley. 

Let me get back to the amendment that has been moved by the member for Churchlands.  I will speak more 
quietly now.  I know that Hansard will hear me but perhaps someone else in the Chamber will not hear me and 
then will not interject.   

I have serious concerns about this clause.  I have sympathy with the principle that has been proposed by the 
member for Churchlands.  However, I cannot in all conscience agree with it because it goes too far.  We have 
agreed on most things, but the best interests of the child must be paramount and some sort of age limit must be 
set.  That is why my next amendment will be supported.  I know that the member for Churchlands will support 
that in opposition to the provision in the Bill at the moment.  I wish I could support the member for Churchlands’ 
amendment.  I would normally do that but in this instance I cannot because there should be a sensible cut-off 
age.  

Dr E. CONSTABLE:  I am not sure why the member for Hillarys holds himself back from supporting this 
amendment.  A person either supports the principle of equality or he does not.  The member thinks that this 
amendment will somehow open up the floodgates to enable people of any age to adopt.  That is not what this 
amendment is about.  People should be given the opportunity to apply for adoption and be assessed.  An arbitrary 
cut-off age should not shut people out before they can even apply to adopt.  Giving people that opportunity is a 
simple but compelling concept.   

Recently, New South Wales, Victoria and the Australian Capital Territory also came to that conclusion.  The 
other jurisdictions have stayed with an arbitrary age cut-off, which varies from jurisdiction to jurisdiction.  I 
remind the minister and other members that this legislation was debated in Victoria in 1998 and that legislative 
changes were made under a Liberal Government.  The Minister for Youth and Community Services in Victoria 
at the time made some comments in his second reading speech that I quoted in the speech on my private 
members’ Bill, which related to this issue.  I think his comments put the matter elegantly and simply.  He stated -  

The removal of the age specifications . . . reflect the policy of removing discriminatory criteria in 
legislation.   

That is right in the ballpark of what the Labor Government has been doing for the past 18 months.  It continues - 

It is considered to be appropriate to rely instead upon the general suitability requirements in the act and 
the regulations. 

Simple, elegant and compelling; it tells the story.  It simplifies so much of what the minister has included in this 
legislation by applying an age restriction.  An age restriction complicates the situation, which could be simplified 
in the following way.  I went on to say in that speech that - 

Age should be considered as part of a comprehensive assessment of people wishing to adopt, not as an 
arbitrary measure to determine eligibility.  This approach supports the principles of equal opportunity 
and means that every application can be assessed on its merits.  
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In New South Wales in 1997, only a few years ago, when this issue was being considered by the New South 
Wales Law Reform Commission, it stated that the arbitrary cut-off point was subjective, inflexible and unfair.  
Those are all the things I have said.  In my speech I quoted from the report, which stated that age -  

. . . can be used as an expedient to curtail would-be parents from applying to adopt, rather than a 
limitation based on any rational grounds. 

It is an arbitrary provision that is not even rational, because it is hard to defend.  All sorts of exceptions then 
follow from that, which must be played around with. 
I am disappointed that the minister did not see it as a fairer provision that fits in with the attitude of the Labor 
Party and the Government towards equality, and some of the matters contained in legislation already debated.  
This is a sensible way to go and it follows what has happened in New South Wales, Victoria and the Australian 
Capital Territory.  I understand that the same applies in New Zealand and in the United Kingdom.  Therefore, 
this discussion on age criteria is not peculiar to just three States in Australia; other jurisdictions in the western 
world are also examining the age criteria.  The minister must find it difficult to defend the provisions in this 
legislation.  
Mr R.F. JOHNSON:  I did not get the opportunity to say all the things that I wanted to say when I was last on 
my feet, so I will take this opportunity to put a few more comments on the record.  I have sympathy for the 
principle espoused by the member for Churchlands.  Although I do not agree, I know for a fact that the 
amendment will not be passed as the minister has made that quite clear.  I assume that she will not agree to my 
amendment either.  Some of my colleagues on this side of the House hold a different view from me.  The 
amendment I will move will be appropriate and it is a middle-ground amendment.  It is also a sensible one 
because it reflects the younger age bracket rather than the older.  We will support the amendment moved by the 
member for Churchlands because enough of my colleagues want to support it, simply because of the principle of 
equal opportunity.  I have a slightly different view but that is the view of some of my colleagues.  This 
amendment does not have a hope in hell of getting up, because government numbers will be used to block it.  If 
the amendment is lost, I will not have a problem with that.  I can then move my amendment, which is a 
compromise and an extremely good one at that.  I hope that the member for Churchlands will support my 
amendment now that I have said we will support hers.  My amendment is a compromise and it is much better 
than the current provision in the Bill, for reasons I have already stated.  The member for Churchlands’ 
amendment is basically concerned with the principle of equal opportunity - 
Dr E. Constable:  And fairness.  
Mr R.F. JOHNSON:  Yes, and fairness.  I accept that she has absolute conviction in relation to the amendment 
she has moved.  Even if the whole House were to agree with the amendment, the number of people over the age 
limits in the provision, and even in my amendment, who would be approved as adoptive parents would be 
absolutely minimal, if not zilch.  The argument put forward by some people is that two 70-year-old people may 
try to adopt a baby.  It would not happen because the applications committee would not approve of it.  The health 
of those people would be taken into account, as well as their life expectancy and ability to care for a child until 
he or she reached the age of 18 years.  One would hope that two 70-year-olds would reach the age of 88, 
although I doubt that I or many other members in this House will.  However, it would be unfortunate if the child 
was adopted and then both parents suddenly snuffed it at the age of 88.  That is why I do not think the 
applications committee would approve such an application.  However, the member is arguing for the principle.  I 
accept that.  The Government will not accept my amendment. 
Dr E. Constable:  She might change her mind.  
Mr R.F. JOHNSON:  I do not think for one minute that that will happen. 
Ms S.M. McHale:  You have just changed your mind.  
Mr R.F. JOHNSON:  No, my mind has been the same all along. 
Ms S.M. McHale:  Your mind has been convinced otherwise - for political reasons. 
Mr R.F. JOHNSON:  I know it has.  The minister’s mind has been convinced otherwise, and she is very rigid.  I 
was hoping that she would seriously take on board my amendment.  However, we are not talking about my 
amendment yet but that of the member for Churchlands.  To be honest, I did not expect the minister for one 
moment to accept the member for Churchlands’ amendment.   
Dr E. Constable:  You never know your luck in the big city.  
Mr R.F. JOHNSON:  No.  I think pigs will fly before there is any chance of the minister accepting the member’s 
amendment.  In view of the fact that the minister is intransigent on any of the amendments - including mine, 
which I think is very reasonable - we will have to debate this out, including the principle of equal opportunity put 
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forward by the member for Churchlands.  We must also discuss age discrimination.  This is positive age 
discrimination.   
Ms S.M. McHALE:  In my response to the second reading debate, I said that this was a vexed, contentious issue 
and that there were many different views.  A range of views has been expressed by people with a passion for 
adoption.  They range from leaving the age restriction as it is to applying a limit of 43 years, accepting the 
difference of 45 years, accepting the member for Churchlands’ position or taking a position that is somewhere in 
between.  As I said then, we must decide that there will be no age criterion on the placement of children or 
impose a criterion.   
Dr E. Constable:  Stick to your principles.   
Ms S.M. McHALE:  I am coming to the principles, and I am happy to debate those. 
Dr E. Constable:  They are elastic. 

Ms S.M. McHALE:  The upper age criterion has been retained in the Bill because it was considered not to be in 
the child’s best interest if he or she could be adopted by people of any age.  There are principles.  As we 
discussed yesterday, the paramount principle is that of the interest of the child.  We have principles of equity.  
The gay and lesbian Bill enacted a principle of equity before the law for people of any sexuality.  That principle 
was adopted, and it has been maintained in this legislation.  The principle that is of paramount consideration is 
that of the best interest of the child.  It would not be in the best interest of the child if the age profile were 
radically different from that of the general population.   

Dr E. Constable:  You complicate yourself when you keep going on like this.  If you stuck to your principle, it 
would be very compelling.   

Ms S.M. McHALE:  No; I am quite clear about the direction of this Bill.  The issue is ensuring that the child is 
placed in a family in which the age profile does not differ significantly from that of the general population.  That 
is one of the guiding factors in applying the principle of the best interest of the child.  The member might allege 
differing principles and that equality suits us in certain areas but not in others.  I do not accept that.  We have 
been entirely consistent with our principle of equality.  This goes to the debate we had yesterday, which the 
member constructed around whether adoption is a service for children, birth parents or adoptive parents.  I said 
yesterday that the paramount issue is that adoption is a service for children.  That has been accepted over many 
years by both sides of this Chamber.  When the previous Government was in power, it was accepted that the 
primary purpose of adoption was to provide a service for children.  We could argue whether the rules of 
discrimination are applied to a service for children.  Am I discriminating against age in relation to a service for 
children?  No, I am not; I am applying an age criterion for the placement of children.  I corrected the member for 
Churchlands when she said that couples could not apply, because that is not correct.  She recognised that.  
Couples can apply.  Logically, with the age criterion, a 75-year-old could apply but would not be considered 
suitable.  A 47-year-old could apply and be considered and approved as a prospective adoptive parent.  A 50-
year-old could apply and be approved.  A 37-year-old with a 50-year-old partner could apply and be approved.  
It is not correct to accuse me of imposing age discrimination in the application process.  The important thing is to 
maintain an age gap criterion to manage the process of placement.  This debate about the age criterion is creating 
false expectations.  In her second reading speech on the Adoption Amendment Bill she introduced - forgive me if 
I do not put it entirely correctly - the member talked about giving couples the opportunity to adopt.    

Dr E. CONSTABLE:  There cannot be many differing points of view about matters of principle.  One either 
accepts or does not accept the fundamental notion of equality.  The Government, through the minister, seems to 
be accepting the notion of equality in some circumstances but not others.  She slightly skewed what I was trying 
to say.  How can the minister say that the legislation does not discriminate against a 36-year-old woman who is 
married to a 46-year-old man if she cannot apply to adopt a newborn child, although a 36-year-old single woman 
can?  That is discriminating against the 36-year-old married woman.  The minister can use whatever words she 
likes.  She can rabbit on about it for as long as she likes, but that will always be discrimination.  I would like to 
hear her defend that.  I do not think it is defensible, but it would be interesting to hear what words the minister 
uses to try to defend it.  It will always be discrimination against the 36-year-old married woman.  Why should 
she not have a chance to apply to adopt, just as the 36-year-old single woman has?  I would be very surprised if 
the minister can answer that satisfactorily.   

Mr C.J. BARNETT:  This is an essential part of the legislation.  The Labor Government is increasing the age 
limit on adoption by five years.  It is moving a small way down the road towards removing an age barrier to 
adoption.  The member for Churchlands is going the whole hog by wanting to remove the barrier totally.  The 
member for Hillarys, the shadow Minister for Community Development, has proposed a policy that fits 
somewhere in between.  His proposal is to set 45 years as the maximum age gap between the child and the 
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younger of the parents.  That would allow for one of the parents to be significantly older.  A range of criteria is 
assessed to determine suitability for adoption.  Suitability is assessed according to the child, the prospective 
adoptive parents, the circumstances and whatever else.  Obviously, income, stability of family and health are 
considered.  Age is implicit in those factors; it is implicit in the whole assessment.  Health is related to age, as is 
a person’s prospective longevity.  All those things will be involved in a consideration of suitability.  The existing 
law contains a clear, legislatively defined age.  There are varying views about this issue, even amongst members 
of the Liberal Party.  However, the Liberal Party has decided to support the proposal put forward by the member 
for Hillarys, which he will move later.  Philosophically, we find ourselves more in line with the position outlined 
by the member for Churchlands than with the position of the Government.  We support the principle she is 
espousing of removing age discrimination, but we do not think society is yet at the stage at which it would 
support the removal of that barrier.  Hence, we will agree with the proposal of the member for Hillarys, which is 
a very large relaxation of the age barrier.  The requirement that there be an age difference of 45 years between 
the child and the youngest parent would probably encompass all practical circumstances.  An age criterion would 
continue to exist, but it is unlikely it would ever apply in practice.  That is reasonable.  We find ourselves drawn 
to the philosophical case put by the member for Churchlands that adoption should not be limited on the basis of 
age; however, our position contains an ultimate protection.  It is a sensible position.  I think most members of the 
community would support the position of the member for Hillarys.  On the question of this amendment, we find 
ourselves on principle more aligned with the member for Churchlands than with the Government.  

Mr R.A. AINSWORTH:  I support the amendment moved by the member for Churchlands.  We should not have 
arbitrary cut-off points for age in legislation like this.  If this legislation contains age barriers, we will find that 
people who should normally be granted approval to adopt will not be able to because of the age criterion.   

Debate interrupted, pursuant to standing orders. 

[Continued on page 3236.] 
 


